IN THE SUPREME COURT

OF THE REPUBLIC OF VANUATU Company
(Civil Jurigdiction) = Case No 13/2 SC/COMP

IN THE MATTER OF; THE COMPANIES ACT [CAP. 191]

Silu Mafasikoto
~.Taea Toriki Malasikoto and

- Freddy Malasikoto |
' e Village being members: actmg as the duly

- orised representatives of Family Malas;koto
F’etttaoners . y

BETWEEN:

AND: MELE TRUSTEES LIMITED
A company duly incorporated and regrs ered in

Républic of Vanuatu

. dudigment Debtor

 Datoof Ruling: ~ ThJuly 2020
Bofore; Chief Justice Lunabek

Counsef; Mr Felix Latimas for f
= Mrs Marie Noal rson for the Judymant Debtor opposing the Fetition .

Mr George Boar for Lakeleo Tau K Nakiau as an lnfarestad Parly in suppon‘ of the Patitfans
Hr Silas C, Hakwa for Everg,
Mr Edward Nafyal

Morris Vatoka as an !n!mgtad Party apposlng:r

VED..RULING

Patition to Wind Up Mele Trustees Limiiéﬂ"'iz
. A petition was filed on 26 March 2013 fo wmd up Mele Trustees Limited ("the Company’) pursuant
o the Companies Act [CAP. 191 ] y

_The company is said to be’ mdebted to the Pelitionerin the sum of Seven Million Six Hundred Slxty
Six Two Hundred and Thirteen Vatu v B66,213) pursuant to the settiement under the Géfsent
Order of 9t September 2005 | in the S' sremé Court Civil Gase No. 62 of 2005.




3. An affidavit venfylng fhe Petition was filed in support by one Silu: Malasikoto of Mele Village, Efate,
Vanuatu on the same date. It is said the Pefitioner méde numerous demands to the Compairty for
payment of the dabt'but the company had failed and neglected to ay the same orany part thereof
(Notices of demand fo the: Company to pay the outstandirig; Judgment of VT7,666,213 and other
nofices. of demand of - payment of the same debt dated respectwely on 30 November 2011; 28

November 2012 and 10 December 2012).

4, Orders were made by the'Court for Mr Felix Laumae to compiy with:the provisions of Rule 3.9 of the
Civil Procedure Rules to make proper-application-on behalf of Mr | alasikoto as representatives
of Charley Kaltava Malasikote: otherwise this company case NG of 2013 will be-struck out [see

Orders of 3 July 2014]. =

& Trustees Limited to file and sérve on the parties statenients of al
um:and fand rents as from 22 July 2004-to September 2005 (relevant
imited issues over the Pangona:land:to’ the claimants in Civil
made af 3 July 2014}, '

5 QOrders were also made fo
7 monies collected from pire
period) form leases Mele Trustee
Case No. 62 of 2005 [see Or

6. A summons was: filed on 12 June 2014 to let Mele Trustees Limited affefid- the Supreme Court af
Port Vila on the 25 June 2014.anthe hearing of the Petition of Silu Malasikoto, Taea Toriki Malasikato
and Freddy Mafasukotof ing members acting as the duly authorized representatives. of Family

Malasikoto.

7. Thesummons seek orders:

a) That Mele T ieéé Limited mray be wound up by the Supremie ourt ﬂ'nder the provisions of

the Companies Acl; ;

b} Costs and Such other orders may be made as shall be just;

E) The Judgment debtor or. Respondent denies indebted to the Petitioner in-the sumof V17,666,213
(Seven Million Six: Huncfrad Sixty Six Theusand and Two Hundred Thip atus) pursuant to the
seftlement under the Consent Order of 9 September 2005 in Supreme Court CNii Case No. 62 of

2005.

8. The Supreme courf?Civfl Case No. 62 of 2005 was enterad by Consent ong September 2005.

10.  On-6 December 20(_)_5,-..:-t_t]e";é'fé'imant applied for an enforcement warran_:tz-inj:ﬁi‘izjii?égs?é' No. 82 of 2005.




11, AnEnforcement conference took place on 8 February 2006.

12, On 7 May 2008, finally the Court registered in its ofders that this judgment was enforced, and that
the case was finished. There is-no outstanding matter in Civil Case No. 62 of 2005.

13, The Judgment EDeb[or has paid more monies than was owed fo the Petitioner {premium and land
rents collected from 22 July 2004 to 9 September 2005)~ .Ie: V14,556,201 was paid and V13,281,272

wasowing: .-

Interested Parties ad

14, In the cdurse of the hearing of the proceeding in the Company Case No. 02 of 2013, following
additional Inferested P:fagtieswere.added to the proceeding:

e MrSilas Vatoko,
e Mr.Morris Kelly Vatoko;
o -Evergreen-Limited;

s Vialiko and Morris Kelly Vatoko filed 14% August 2014

15, They applied for an order that this proceeding be s_f_guéke';)ut

§ from acting, for any member@_.@_f;

18. T__h"éy apply. for an order that Mr Felix Laumae be di
Malasikoto Family including, but riot limited to, Silu Malasikoto
Malesikoto.in this proceeding and any other proceedings in this Court and the Magistrate’s Court

17, They applied also for the costs of the application.

oko filed three (3) sworn statements. One on 26 Jung: 29@4 and two others-on 5 August
2014 in support of the application to strike out the Pefition.

Application by LakelauNakmau Sambo fo be joined as an Inferested. Pamrf_y

18. Mr Lakelau Nakman Sambo applied to be joined as an mterested party-o the proceeding. The subject
matler of his application is not because he ¢laimed the company was indebted to him of a specific
amount of money but for different purposes. This appllcatlon was strike out by the Court despite the
fact that Lakelau Nakmau Sambo Family had interest in Pangona Customary Land.

), Taea Tariki Malasikofo'and Freddy =




Application of Evergreen Limited for an order to be joined as.an interested party fo this proceeding

20.  The application was granted by the Court on the grounds that: the Applicant is a creditor of the
Respondent (Company). The Respondent owes the Application the sum of VT1,500,000 referred to
as ("the debf) The debt has been outstanding smce 2004 The Respondent is unable or uriwilling
to.pay the debt.

21. The_Appl!cgnt h}_‘as_:_ﬁ_i:fed-a hotice-of his intention to appea_ré:"éﬁd{b:é'he-'ard upon the Petition ﬁ,l,edfhé'réiﬁ"

A swom statement was filed by Noel Malas on 11 April 2014 and the Applicant relied on it

a) The Respandent companies denied being !ndebted to the Applicant Evergreen Limited in. the
sum of V11,500,000 (One Million Five Hundred Thousand Vatu) as alleged in the applicatiors
and the statement of Noef Malas. The Applicant Is'ot a creditor of the Respondent.

b) The alleged debt in this proceeding is an action founded on contract and i therefore subjectto
he Limitations Act [CAP. 212], Section 3 staling {hat the section “shall not be brought affer the
expiration of 6 years from the dafe on whic the cause of action accrued’. The cause of action .-
aceried in 2004, Ten (10) years ago-and falls und S 'uon 3 of the Limitation Act. o

'E"E'"E:fhe alterative, the monies were reimbursed to Evergreen Limited. There-Is no evidence of :. -
“lefter of demand to the Board of the Respondent. g

Consideratien of posiion of Evergreen Limited as an Interested Party to the Pefiion

23.

The statement of Noel Malas does not establish the existence of a.debt owed to Evergreen Limited -
by-the Respondent company. There was a letter dated 18 May 2004-which was aftached to the
statement of Noel Matas from Freeman Langa, Chairman,of "‘Board-of the Respendent Company
referring to a cheque of VT500,000 as a confirmation deposut for securing an interest in Land Lease
title 12/0822/014. A receipt dated 18 May 2004 bearing No. 1243144 was issued by the Respondent”™
Company There was no evidence of a Netice of demand b tgreen Limited to the Respondent
Company in the sum of VT1,500,000 as a debt. The existence of the debt of the VT1,500,000 has fo
be: established. It is iot. A deposit payment of VT500,000 is showed No demand of re-payment by~
Evergreen Limited is produced.
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24, The deposit payment was made on the basis of some contractual a'rt"a“'rtiéjérﬁehté madé between the
Evergreen lezted and the Board of the Respondent company o 18 May 2004. Six years haVe

25 The Evergreen letted company's support to the Petitioner's for an order to wmd up the Respondent |
‘company (Mele Trustees Ltmtted) fails and is dismissed. The Respondent company IS 8! : d'i'to

.anY Mele ... .-

Trustee' erlted) over the management and tssuances of teese on Pangona customery !and W eh_

:'Farmly Malasikoto of Mele Village, Efate and Mele Trust Limited, These consent orders are_f'
reproduced below for ease of reference: o

| -cowé%m ORDERS
BEFORE THE HONOURABLE JUSTICE PATRICK TRESTON THE §0 DAY OF SEPTEMBER, 2005, -

UPON HEARING Mr Folix Laumas T. Kabin of counsel for Family Malasikoto (the Claimants) and Mr Collin . i
Leo of counsel Defendant AND UPON CONSENT of the parties, IT IS ORDERED that: oo

- 1, --The Defendant must abide by the declarafion and orders of the Efate Istand Courf dafed July 22, 2004
 aiid respect the nghts ofthe Claimants as custom owner;

2. The Defendant shall forthwith restrain from giving consent, negotiating and issuing any tease fn":
. Claimants’ fand to any persofror campany;

/ GOUR
Eﬁipsoeneme *

*




i

1)

3.

32.

--._Feifx Laumae-

3 The Qefendant shalt pay ail monies collécted from premium-and land rants as-from 22 July 2004 1o dafe
from leases itissued over the Pangona land lo the Claimants;

4. The Dafendant shé)! relinguish its name as Lessor from ail leases it issued aver Pangona land and ensure

- fhat 'G!éiiﬁént‘s names apbears in those leases as lessor:

5 The Diractor of Lands ‘Records.is orders fo effect the rectification;

DB Fhé _Dgféﬁt&naf shalf provide a full and complete record of leases and other dealings with Pangona Land:

7. __Costé in‘relation to this mattor be-paid out from the trust money.

{ ?.?i:si;i"ay of September 2005.

i for and-on-behalf of Trans-Mefanesian Lawyers Solicitors for the Claimant
Collin B. Lao for and Gn behalf of GE ORGE VASARIS &:CO Solicitors for the Defandant

Perfacted, Signed grid- Séafé'd! this 9 day of Septembir 2005.

- BYTHE COURT -
“ ' JUSTICE PATRICK TRESTON

Judge

E Th!s proceedirig in the Company Case No, 02 of 2013, is an enforcement of the: Consent Orders

dated 9 September 2005 in the Supreme Court Civil Gase 62 of 2005 (CC62 of 2005, in particular
Order 3 of the Consent Orders requiring payment, by the Defendant (Mele Trustees Limited) to the

~ Claimants, of all monies collected from leases within Pangonia Customary Land.

On 06 December 2005, the Claimants applied for an enforcement warrant in Civil Case No. 62 of

2005, An enforcement conference took place on 08 February 2006. On 07 May 2008, the Court

©finally registered its orders that the judgment (Consent Orders - Order 3 these orders) was enforced,

at the Gase was finished. This information was provided to th_e__ Cotirt by Mr Felix-Laumae

Kabiri, coufisel for the Claimanis, Far’ni'fy "Mélasikoto o'h"? Maii 2008.

Mr Falix Laumae Kabini informed and advised the Court on 07 May 2008 i in-the Civil Case No. 62 of

" "2005 that the-Consent Orders made in that case on 9 September 2005 were enforced and the case

was finished.

- Mr Felix Laumae, a§ counsel for Family Malasikoto, has privilege informafion from the Claimant,
Famlly Malasikoto and the Defendant company, Mele Trustees Limited feading to the information he

pravided to the Court on 07 May 2008 in Civil Case 62 of 2005 fo the effect that the Consent Orders

« ({5 gyprEwe




of 9 September 2005 were enforced ‘and (he case was finished. The first information was the
agreement between Mele Tru_s"te-‘e-‘s‘ Limited and Malasikato Family dated 31st August 2006 to settle
the accounts of Family Malasikoto. The agreement.of-31 August 2006 is hereby reproduced:-

"AGRIMAN BLONG SETELEM AKAON .WETEM MALASIKOTO FAMILY .

Mele: Tristees Lid | agri mo disaid blong kliarami VT? 706 21 3 outs!andmg 3 stap wetem Malasikato Family
againsem.amount we Rene Laurent | promis blong givim long Mele Trus g

Mele Trustess Ltd : Mele Trusfees Lid S Malgsikoto Famf!y
Director General Manager Reprasentative.
Date: Thursday, 31 August, 2006

Time: 9:53am"

The secend information was another agreement between Mele Trustees. le _ a'si"kgato "Fahii!y dated .

13 September 2006. That agreement is also hereby reproduced: . -

"AGRIMAN BETWEEN MELE TRUSTEES LTD MOMALASIKOTO FAMILY et

Mi understand se Mele Trustess | gat financial problems. Mifald | agn q evii and blong 3 manis
bambae Mels Trustees Lid | save givimn YT300,000 !ong Mafas:koto Family Representartves

i fulf peimen ikam from

Mbae family | kontiniu blong resivim payment kasem taetn we MTL I resivim
Rene Laurent, mo mbae | offsetern Outstandmg Account wetem__M lasikats-Family.

Bambae mifala { agri hiong risivim mani dipen long.Cash Flow biong katmpani

MALASIKOTO REPRESENTATIVES:

: Chédie Malasikoto Morris Vafoko  Kalfalo Sambo
Silas Vatoko
MELE TRUSTEES LTD:
Freeman Langa Litiana Chillia
Acting on behalf of General Manager
MTL Director

DATE: 13/9/06
TIME:  2:32"




33, MrFelix Laumée Kabini was the counsel representing Family Malasikoto and receiving instructions
from the representatives of Family Malasikoto from 2004 to 23 December 2011 when he wrote a
letter to Malasikoto Fanily of Mele Village and advised Malasikoto Family he ceased to act for Family
Malasikoto as Family Malasikoto failed to pay funds demanded pursuant to hjs retain.‘a-r_. arrangement.

34, The letters of 31 August 2006: and 13 September 2006 were attached to the second sworn staiement
of Silas Vatoko in support of the apphcatlun filed 5 August 2014, L

35, Based on these letters and- up‘on the information given to.the Court as counsel for the Claimants,
Malasikoto Family on 07 May 2008, the Givil Case No. 62 0f 2005 has been enforceq__and the case

was finished and completed

i '{:.qun-_sef for Malasikoto Family

Conflicting interest of Mr Felix Laumse Kabi

36. On 16 September 2011, Mr Fehx Laumae' Kabini on behalf of Malasikoto Family wrote & Jetter

gonfirming and elarifying: the representatives of Family Malasikoto, he acted and- represented them
in Court. The letter of 16 September2011 is-self-explanatory and-if reads.- :

“Saptortiber 16, 2011

TO WHOM IT MAY CONGERN

One ofthe representatives of fhs famn’y late Charlie Kaltava Malasikoto died early January.. 201 1
This leaves Lakeleatdir Nakmau :Sambo, Silas Vatoko and Morris Kelly the remaining Jawlul

rapresentatw "of family: Malasikofo,

Be adwsed aﬁ‘er death.of fate Charhe Kaltava Malasikoto, the only people who have rfghz‘ fa sign
16 fand dealings/ransaction on behalf of Malasikoto family are Lakeleotau

feases, give consent
ilas Vatoko and Morris Kelly.

Nakmau Sambo,

Ah_gieffarfﬁér éderi‘es must he directed to the writer who is fawyer of the Malasikoto Family... - :

“ Respectiully,

TRANS-MELANESIAN LAWYERS o
- ¥ COURT

* @::“’supfamﬁ LEX




37.

38.

Felix Laumae T. KABINI'

On 19t December 2011, Mr Laumae requested fram Family Malasikoto's Real Estate Agent, Caillard
Kaddour (Vanuatu) Limited (CK), payment of VT2 million .(VT2,000,000) from trust funds of
Malasikoto Family. CK assisted Famaiy Malasikoto to sell land-within Pangona land and heid moneys

for family Malasikoto. This letter of 19 December 2011 reads:-

*19 Dacember 2011

Mr. Loic Bernier
Cailtard Kaddour (Vanuatu) Limited

PO Box 112
Port Vila

= YURGENT PLEASE"
Dear Sir,

RE: REQUEST FOR PAYMENT OF V2,000,000 FROM MALASIKOTO TRUST FUNDS

4 refor fo our mesfing in fegards the above and request that
part of my legal fees. The amount will be dsducted fron e fro-i merous cases which Irspresents

Ma!as:kofo Fa spect fo Pangona Iand

d out for the family

Gstantial bils-yet to be produced to Mafas;koto for works

atmg my off fee: and I need the funds: ro meve my well es fo go

‘Respectfully yours,
TRANS -MELANESIAN-LAWYERS
Felix Laumae KABINE

Famuy Mafasﬂ(oto and:its representahves never authorized, or agreed nor were consu%ted by Mr
Laumae Kabini made uest for payment of Family Malasikoto’s trust fund--he

Representatwes of

Mr Laumae

-Represeniatlves of Famlly Matasikoto, however approved payment: af VT5IO 000 to Mr Laumae for

his retainer which was paid to hlm on 27 December 2011 o

fim'the above amountas -




43.

4,

39.
40.

41 .

42

45.

46.
47.

48.

+ .. of the Consent Orders of 9 September 2005 in Civil Case No. 62 of 2005
 that based on the orders of 07 August 2008, Mele Trustees errted drd not owe any more deb s fo

On 23 December 2011, Mr Felix Laumae wiote a letier and 4dvised Malasikoto Family at Mele
Village, Efate, that he had ceased to act for Malasikoto Family due to faa!ure o pay funds demanded

pursuant to his retainer arrangement.

Famr!y Malasikoto and its representatives took steps to instruct other lawyers to act_on thesr beha!f )

:Dn 26 March 2013 the male line/group of Family Malasikoto represented_by SIIU Malasrkoto frled the

g

petition in Company Case No. 02 of 2013 to wind up Mele Trustees Limited (Judgment Debto
the:basis that the company is indebled. to the Petitioner in the sum of Seven Million Six:k
Sixty-Six Two Hundred and Thirteen Vatu {VT7,668,213) to pursuant to: the seftlement under the :

i 'consent order of 9 September 2005 in Supreme Court Case No. 62 of 2005.

Hg;;Wej_,\_rer, the probtem | see with the Company Case No. 02 of 2013:is that i _
ourt records show :

No. 62 of 2005. An enforcement conference took place on 08 February 2006 On 07 May 2008, frnafly :
the Court registered in its-Order-that this judgment was enforced; and that the case was ¢

There is, therefore; no outstanding matterin Civii Case No. 62 of 2

ttis the fact that the judgment debtor has paid more monies than was owed to the Pe iof
and tand renls coliected from 22 July 2004 to 9 September 2005) ie. VT4 :5 36,2

V713,281,272 was owing.

There i no other evidence on the debts or no other evidence on the position of the judgmer
provided by the claimants in support of the Petition, apart from making asser;t_jeﬁ's’-.

The Petition-has to be dismissed. The internal dispute between Family Malasikoto does net _as_eusi"
the resolution of any dispute nor any debt. - :

The issue of the custom chief bestowed on Silu Malasikoto is the. héw deve!opment of the
Management of the propemee of Malasikoto Famrly It does not rnvo!ve Clvil Case No 82.0f 2005

for Family Malasikoto informed the Court at the enforcement Warrant
Consent Orders of 9 September 2005 have been enforced and the case




49.

On the basis of the above, the €ourt makes the following orders:

(b

. -ORDERS

The Petition is dismissed as there Is no debt owed by the company, Mele Trustees: Limited
to the Claimants, Family Malasikoto eadmg to filing of the Company-Case No. 02 of 2013
[see Orders of the Supreme Coiiff dated 07 August 2008 in Civil Case No. 62 of 2005].

The amalgamated situation ilustra ' serious position of conflict:by. Mr Felix Laumae
Kabini in filing the Company CaseNo, 02 of 2013 on behalf of the Male group of Family
Malasikoto against the Female group represented by Silas Yatoko and others using ihe
privilege Information of Family Malasiketo:reprasented by the First representatives.of Faiily
Malasikoto (Silas Vatoko and others)-that Mr Felix Laumae himself also represented.

The judgment debtor - Mele Trustees~L£_mi_tg;ifie--éfnfitled to costs:against the Petitioners.
Such costs have (o be agreed o .a;s’éé:ééed.

| set a conference o 10-August 2020 at8am to check if an agreed costs have been reached
between the parties and the way forward ‘falling which | will send-the matter to the Master

for the costs to be assessed

- BATED }}t' Port Vila, thi 0 day of duly, 202
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